
 
  
 

 

 

 

 

 

 

 

 

 

Pennsylvania, Montana, New York, are the only three states in the U.S. that currently promise, protect and respect 
constitutional environmental rights protected on par with other fundamental human, civil and political rights we hold 
as inviolate, inherent, indefeasible and inalienable rights protected from government infringement and 
transgression. In this series we share the varied ways that constitutional recognition is providing meaningful and 
transformative protection in the states where they exist, thereby making the case for constitutional Green 
Amendments in states across our nation and ultimately at the federal level. 
 

 
Learn More About The Green Amendment Movement: www.GreenAmendment.org 

 
 

East Side Parkways Coalition et al. v. New York State Department of Transportation 
State of New York Appellate Division, Fourth Department 

Decided July 24, 2026 

2026 WL 2137557 

 

The Humboldt Parkway opened in 1873 as part of the Buffalo Olmstead Park System. The Humboldt 

Parkway was approximately two miles long and two hundred feet wide with two roadways running along 

the length of the perimeter that enclosed 43.2 acres of parkland. This parkland was used for over 80 years 

as a park “for recreational purposes—including playing games, picnicking, running cross-country, and 

horseback riding on its bridle path.” Much of the Humboldt Parkway was replaced with state highways, 

including the Kensington Expressway, beginning in 1957. But since this time, the United States 

Department of Interior recognized the remaining parkways comprising the Buffalo Olmstead Park System 

as parkland.  

The State of New York started its environmental review of a proposal to create a tunnel under a portion of 

what once was the Humboldt Parkway by “capping” approximately ¾-mile section of the Kensington 

Expressway. Subsequently, East Side Parkways Coalition, a group of people who live or work near the 

expressway, and individual residents of East Buffalo (the “Plaintiffs”) sued the City of Buffalo (“City”), 

the New York State Department of Transportation (“DOT”), the Commissioner of DOT, the Chief 
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Engineer of DOT, and the State of New York (“State”) (the “Defendants”). The Plaintiffs sued alleging 

that the Defendants “(1) violated the public trust doctrine by alienating parkland comprising the former 

Humboldt Parkway for the construction of the expressway; and (2) are violating the Green Amendment to 

the New York State Constitution (NY Const, art 1, § 19) by continuing to maintain and operate the 

expressway.”   

This case is the Plaintiffs’ appeal from the lower court’s decision to grant motions from the Defendants to 

dismiss the Plaintiffs’ lawsuit because there was no controversy. While the Court found that the lower 

court correctly granted the motion to dismiss the claims brought against the City, the Court held that the 

lower court erred by dismissing the claims against DOT and the State.  

The Court determined that the Plaintiffs’ public trust claim should not have been dismissed against DOT 

and the State for two reasons. First, the Court disagreed with DOT and the State that there was no factual 

dispute regarding whether Humboldt Parkway was expressively dedicated as parkland by legislation or 

impliedly dedicated as parkland through ongoing public use. The Court found that there were facts that 

demonstrated that Humboldt Parkway could have been both expressively dedicated and impliedly 

dedicated as parkland. Second, the Court also disagreed with DOT that it was clear that the State 

legislature explicitly approved of the conversion of the Humboldt Parkway from parkland through the 

Highway Law. In fact, the Court found that “it c[ould not] be said as a matter of law that the legislature 

‘plainly conferred’ the alienation of Humboldt Parkway.”  

Likewise, the Court determined that Plaintiffs’ Green Amendment claim should not have been dismissed. 

On appeal, Defendants argued that the Green Amendment was not self-executing. But the Court found 

that the Defendants did not argue that the Green Amendment was not self-executing before the lower 

court, even though Plaintiffs did argue that the Green Amendment was self-executing before the lower 

court. Therefore, the Court determined that the issue of whether the Green Amendment was self-executing 

was not properly before the Court.  

This decision did not decide whether the Plaintiffs won their public trust or Green Amendment claims, but 

it did overturn the lower court’s decision that the Plaintiffs case against the State was dismissed. This 

decision allows the Plaintiffs case to survive the State’s attempt to throw it out, and the case will continue 

before the lower court.  
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